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The Federal consistency provisions in Section 319 of the Clean Water Act (CWA) authorize each
State to review Federa activities for consistency with the State nonpoint source (NPS)
management program. If the State determines that an application or project is not consistent with
the goals and objectives of its NPS management program and makes its concerns known to the
responsible Federa agency, the Federal agency must make efforts to accommodate the State’'s
concerns or explain its decision not to in accordance with Executive Order (EO) 12372.

Section 319 directs each State, as part of its NPS management program, to develop alist of the
Federal assistance programs and development projects which it will review for consistency with
the State’ s NPS management program. The State lead NPS agency will be responsible for
conducting Federal consistency reviews. States are not expected to develop any new process for
Federal consistency reviews but rather to conduct these reviews in accordance with the
intergovernmental review process established by EO 12372, if they have one. The lead NPS
agency should provide its list of the Federal programs and projects which it will review to the
State's Single Point of Contact (SPOC) for Federal assistance. The SPOC will then route
appropriate Federal project information to the lead NPS agency for review.

States should review Federal assistance programs and development projects for consistency by
referring to the specific goals, objectives, programs, and authorities contained in the State’s
management program. The ability of a State to ensure Federal consistency will depend on the
clarity and specificity of the management program. This guidance recommends that States
distribute a description of the criteria and guidelines governing its consistency reviews including
copies of the State’s NPS management program to the appropriate Federal agencies, the SPOC,
and all State agencies with NPS responsibilities. States are encouraged to focus Federal
consistency reviews on assistance programs or development projects which impact impaired or
threatened waters as identified in State NPS assessment reports or CWA Section 303(d) lists or
which may cause future impairments or threats.

Although the primary formal Federal consistency review mechanism will be that created by EO
12372, this guidance recommends use of other less formal review processes in addition to the
formal review process. Use of Memoranda of Understanding may promote better working
relationships with Federa officials because they provide an opportunity for lead State NPS
agencies and Federal agencies to work together to achieve water quality goals.

EPA will work with the States and Federal agencies to support implementation of the Section 319
Federal consistency requirements. Toward this end, EPA may conduct educational and liaison
activities, provide technical assistance to States and Federal agencies, and if requested, may
facilitate State-Federal negotiations and assist with mediation and conflict resolution. EPA will
also work with Federa agencies to support their pollution abatement and environmental
protection efforts and their efforts to ensure that their programs and policies are compatible with
States' water quality standards and program implementation goals.

The Federal consistency provision in Section 319 of the Clean Water Act provides an opportunity



for States to engage Federa agencies in State efforts to improve implementation of their nonpoint
source management programs and, hence, to more effectively protect water quality. Used
effectively, the consistency provision provides atool to promote communication and cooperation
between State and Federa agencies for achievement of shared water quality goals.



[1. Introduction

A. Background

Nonpoint source (NPS) pollution is water pollution caused by rainfall or snowmelt moving
over and through the ground and carrying natural and human-made pollutants into lakes,
rivers, streams, wetlands, estuaries, coastal waters, and ground water. Atmospheric
deposition and hydrologic modification are aso sources of nonpoint pollution. Across the
United States, States have reported that nonpoint source pollution is the most pervasive cause
of water quality problems. See the National Water Quality Inventory: 1996 Report to
Congress, available from EPA, at NCEPI, 11029 Kenwood Road, Bldg. 5, Cincinnati, OH,
45242. For further information, visit EPA’s Office of Water 305(b) website at
http://www.epa.gov/305(b). Other information corroborates this finding. See the Index of
Watershed Indicators, available online at http://www.epa.gov/surf. EPA and the States are
accelerating their efforts to prevent and reduce nonpoint source pollution. See the Clean
Water Action Plan at http://www.epa.gov/cleanwater.

Congress enacted Section 319 of the Clean Water Act in 1987, establishing a national
program to control nonpoint sources of water pollution. Under Section 319, States address
nonpoint pollution by devel oping nonpoint source assessment reports that identify nonpoint
source pollution problems and the nonpoint sources responsible for the water quality
problems. States then develop management programs to control NPS pollution. All States
now have EPA-approved NPS assessment reports and management program and are
implementing their management programs.

Federal agencies have key roles to play in helping to control NPS pollution. 1n recognition of
this, Congress included in Section 319 a provision to promote the consistency of Federal
assistance programs and development projects with State NPS management programs.

Section 319 provides for State review of Federal assistance applications and devel opment
projects to determine their consistency with the requirements, goals, policies and other
provisions of the State’s NPS management program. Use of the Federal consistency provision
will provide States and Federal agencies the opportunity to improve nonpoint source
programs through mutual cooperation and coordination of activities.

This guidance is intended to help States and EPA follow through on mutual commitments
made between States and EPA to take steps to strengthen the linkage between State NPS
programs and Federal programs and activities through Section 319.

In May 1996, EPA published, with the support of the Association of State and Interstate
Water Pollution Control Administrators (ASIWPCA), a guidance on strengthening the
national NPS program. In this guidance, States and EPA agreed upon nine key elements
which characterize an effective and dynamic State nonpoint source program. Specifically, this
guidance responds to key element seven: “The State identifies Federal lands and activities



which are not managed consistently with State nonpoint source program objectives. Where
appropriate, the State seeks EPA assistance to help resolve issues.” The purpose of this
guidance is to help meet the needs of the States and Federal agencies which are trying to
resolve consistency issues.

EPA intends to work with States and Federal agencies to support implementation of the
Section 319 Federal consistency provision. EPA will conduct educational and liaison
activities, provide technical assistance to State and Federa agencies, and, if requested,
facilitate State-Federal negotiations and assist with mediation and conflict resolution. EPA
will also work with Federal agencies to support their pollution abatement and environmental
protection efforts and their efforts to ensure that their programs and policies are compatible
with the Clean Water Act, the States’ water quality standards, and program implementation
goals.

B. Statutory Authority

Authority for the States' NPS Federal consistency review is found in the following two
provisionsin Section 319 of the Clean Water Act. Section 319(b)(2)(F) directs Statesto list
Federal assistance applications and devel opment projects which they would like to review for
consistency within their State management program. Section 319(k) directs Federal Agencies
to “accommodate” the concerns of the State according to EO 12372.

(b) STATE MANAGEMENT PROGRAMS
(2) SPECIFIC CONTENT S--Each management program proposed for implementation
under this subsection shall include each of the following:

(F) An identification of Federal financial assistance programs and Federal development
projects for which the State will review individua assistance applications or
development projects for their effect on water quality pursuant to the procedures set
forth in Executive Order 12372 asin effect on September 17, 1983, to determine
whether such assistance applications or development projects would be consistent with
the program prepared under this subsection; for the purposes of this subparagraph,
identification shall not be limited to the assistance programs or development projects
subject to Executive Order 12372 but may include any programs listed in the most
recent Catalog of Federal Domestic Assistance which may have an effect on the
purposes and objectives of the State’ s nonpoint source pollution management
program.

(k) CONSISTENCY OF OTHER PROGRAMS AND PROJECTSWITH MANAGEMENT
PROGRAMS--The Administrator shall transmit to the Office of Management and Budget and
the appropriate Federal departments and agencies alist of those assistance programs and
development projects identified by each State under subsection (b)(2)(F) for which individua
assistance applications and projects will be reviewed pursuant to the procedures set forth in



Executive Order 12372 as in effect on September 17, 1983. Beginning not later than sixty
days after receiving notification by the Administrator, each Federa department and agency
shall modify existing regulations to alow States to review individual development projects and
assistance applications under the identified Federal assistance programs and shall
accommodate, according to the requirements and definitions of Executive Order 12372, asin
effect on September 17, 1983, the concerns of the State regarding the consistency of such
applications or projects with the State nonpoint source pollution management program.

C. Executive Order 12372

Section 319(b)(2)(F) directs States to conduct their Federal consistency reviews “pursuant to
the procedures set forth in Executive Order 12372." EO 12372 (Appendix A) specifies:

e InSection 1, that Federal agencies must provide opportunities for State and local
consultation on proposed Federal financial assistance and devel opment;

* in Section 2, that Federal agencies communicate with the States according to their State
processes and to do so as early asis “reasonably feasible.”

e in Section 2(c), that States may develop their own processes to review and coordinate
proposed Federa financia assistance and development.

The Federal agencies then:

“make efforts to accommodate State and local elected officials concerns
with proposed Federal financial assistance and direct Federal development
that are communicated through the designated State process. For those
cases where the concerns cannot be accommodated, Federa officials shall
explain the bases for their decision in atimely manner.” (This provision
will be referred to as “accommodate or explain.”)

EO 12372 replaced an earlier clearinghouse process under OMB Circular A-95 and enabled
States to establish their own “ State process” for review of and comment on proposed Federal
financial assistance and direct Federa development projects. Most State processes established
pursuant to EO 12372 designate a SPOC to perform clearinghouse functions (e.g., for NPS-
related issues), including the receipt, coordination and transmittal of project notifications and
of review comments. Therole of the SPOC will be discussed further in section E below.

D. Federa Assistance Applications and Development Projects

Federa assistance applications and development projects (for a partia list of Federa
assistance applications and development projects related to NPS issues, see Appendix B)
covered by the consistency provision include all programs which are listed in the Catal ogue of



Federal Domestic Assistance and may have an effect on the purposes and objectives of the
State’ s NPS program, regardless of whether or not they are subject to EO 12372 (i.e,, if they
do not appear on OMB’s list under Section 4 of EO 12372). If States use EO 12372
procedures to review a program that is not subject to EO 12372, the “accommodate or
explain” provisions apply.

Programs eligible for inclusion on the State' s list include all programs and projects:

*  “which may have an effect on . . . the State’ s nonpoint source pollution management
program” and which are either:

1) currently subject to EO 12372; or

2) listed in the current Catalogue of Federal Domestic Assistance.

E. State Process and the Single Point of Contact

The SPOC (alist of State SPOCsis found in Appendix C) is responsible for consolidating
State comments and preparing the “ State process recommendation,” which constitutes the
State’ s official review comments for NPS-related activities.

Under EO 12372, Federal agencies must make efforts to “accommodate State and local
elected officials concerns’ expressed as a State process recommendation through the SPOC.
Comments transmitted to the Federal agencies outside of an established State process and
SPOC do not trigger the “accommodate or explain” requirements of EO 12372.

For States which do not have an established State process or designated a SPOC, the lead
State NPS agency:

1) should assume the clearinghouse functions of the State process and SPOC;

2) isresponsible for obtaining and disseminating NPS-related Federal program
information; and

3) coordinates and transmits Federal consistency comments.
Note: In States without an established State process, however, the requirements of EO 12372

will not be strictly applicable. For States which do not have an established State process, EPA
recommends use of informal review mechanisms initiated by either the State or the Federal

agency.

F. Informal Review Mechanisms




While the primary formal Federal consistency review mechanism will be that created by EO
12372, other less formal review processes may also prove useful for ensuring Federal
consistency with State NPS Management Programs, especially those States without an
established State process. EPA recommends that officials from the lead State NPS agency
build relationships and focus on informal processes which include early notification,
consultation, and mutually agreed-upon procedures for discussing and resolving concerns.

Use of Memoranda of Understanding (MOUSs) (see Appendix D for State-Federal NPS
MOUSs) promote better working relationships with Federal officias by providing opportunities
for lead State NPS agencies and Federal agencies to work together to achieve water quality
goals. States and Federal agencies may want to agree upon measures of success so that
feedback can be provided on programs and achievements which is necessary for effective
coordination, cooperation, and implementation.

G. Other Existing Review Mechanisms

Other existing review processes may also prove useful for ensuring Federa consistency with
State NPS management programs. Particularly important is Executive Order 12088 “ Federa
Compliance with Right-to-Know Laws and Pollution Prevention Requirements’ (Appendix
E). Section 1-601 of EO 12088 states:

Whenever the Administrator or the appropriate State, interstate, or local
agency notifies an Executive agency that it isin violation of an applicable
pollution control standard, the Executive agency shall promptly consult with
the notifying agency and provide for its approval a plan to achieve and
maintain compliance with the applicable pollution control standard. This plan
shall include an implementation schedule for coming into compliance as soon
as practicable.

Other programs and provisions that include consideration of Federal consistency with the
State environmental programs and requirements include:

the NEPA environmental review process (mainly applicable to Federal devel opment
projects);

» the FEDPLAN pollution abatement process (based on EO 12088 and mainly applicable to
Federd facilities and lands);

e  Section 313 of the Clean Water Act;

* the Coastal Zone Management Act;
e Section 320 of the Clean Water Act (the National Estuary Program);



e Section 303(d) of the Clean Water Act (Total Maximum Daily Loads); and
e Section 401 of the Clean Water Act (State certification).
(See Appendix F for discussion of these programs’ procedures and requirements.)

H. State NPS M anagement Programs

The ability of a State to obtain Federal consistency depends greatly on the clarity and
specificity of the management program. Otherwise, there may be considerable uncertainty as
to what Federal assistance programs and development projects are or are not consistent with
the State program. (See Appendix G for an example of how a State conducts consistency
reviews through a provision in its NPS management program.)

Section 319(b)(2)(B) of the Clean Water Act discusses specific contents to be included in the
State NPS management program:

An identification of programs (including, as appropriate, nonregulatory
or regulatory programs for enforcement, technical assistance, financia
assistance, education, training, technology transfer, and demonstration
projects) to achieve implementation of the best management practices...

Furthermore, according to Section 319(b)(2)(C), the NPS management plan should include a
schedule containing milestones for implementation, either State-wide or in a particular
watershed. A State's ability to assess a Federa agency’s consistency with a State NPS
management program thus depends upon the State’ s ability to define in its programsiits
specific goas, objectives, programmatic activities, legal authorities, and implementation
schedules.

Pursuant to the Nonpoint Source Program and Grants Guidance (issued by EPA’ s Office of
Water, Assessment and Watershed Protection Division in May 1996) States are reviewing and
modifying or upgrading their NPS management programs as appropriate to achieve the nine
key elements of effective NPS programs. (See Appendix H for text of nine key elements of an
NPS management program.) The seventh of these nine key elements specifies “the State
identifies Federal lands and activities which are not managed consistently with State nonpoint
source program objectives.”

For States that did not include Federa consistency provisionsin their original NPS
management programs, EPA recommends inclusion of Federal consistency in subsequent NPS
management program upgrades. A modified or upgraded NPS management program

defines Federa consistency review guidelines and identifies assistance programs and
development projects that are or may be inconsistent with the State’s NPS management



program.

Upgraded programs that are clearly-defined and described will enhance program clarity,
direction, and effectiveness, thereby improving external communication with al parties,
including Federa agencies.

I11. CONSISTENCY REVIEW PROCESS

The State should prepare and distribute to Federal agencies a Management Program summary
which highlights major goals, policies, programs, requirements, and targeted programmatic and
geographic areas. The State should also prepare asmilar summary of the guidelines and specific
criteriait will usein its Federa consistency reviews. Such summaries serve as quick and
accessible references for Federal agency personnel seeking to accommodate the State’ s concerns.

A. List of Federa Assistance and Development Projects (Section 319(b)(2)(F))

Under Section 319(b)(2)(F), each State program should develop alist of Federal assistance
programs and devel opment plans that it wishes to review for consistency. The list of
programs and projects should be prepared by the lead NPS agency in consultation with the
SPOC and all other appropriate agencies within the State, including local agencies having
NPS management responsibilities. The list should be included in a State’ s NPS management
program modification or upgrade.

EPA recommends that the State focus its list on assistance programs and development plans
that may affect threatened and impaired priority waterbodies (e.g., CWA Section 303(d) listed
waters) as well as new programs, new sources, and new plans that may degrade other
waterbodies. Because review of individua applications is time-consuming and resource
intensive for both the States and the Federal agencies, States may wish to focus some of their
review activities on entire Federal programs for consistency rather than reviewing individual
contracts or applications or use a resource-based approach to focus on whether a water
resource within a specific jurisdiction is either impaired or vulnerable to impairment from
Federal activity.

B. Transmittal of the List

Under EO 12372, the lead State NPS agency should provide, as part of a NPS management
program modification or upgrade, the list of Federal assistance programs and devel opment
projects that it wishes to review to the SPOC. The SPOC then routes the information on the
Federa development projects and assistance plans to the lead State NPS agency for review
and comment.

If the lead State NPS agency identifies programs/projects which it would like to review for
consistency with the NPS Management Program but which are not eligible for listing and



review under the two criteria (assistance programs and development projects which may have
an effect on the States nonpoint source pollution management program and are currently
subject to EO 12372 or are listed in the current Catalogue of Federa Domestic Assistance),
the lead NPS agency should notify the responsible Federal agency and the appropriate EPA
Regional Office.

Federal agencies should make efforts to allow States to conduct Section 319 consistency
reviews of assistance programs and development projects that do not fit the criteria above
wherever possible; and where the Federal agency determines that section 319 consistency
review is not possible, the Federal agency should inform the State of any suggested alternative
mechanism for State inpuit.

C. Preparation of Comments

In order for the consistency review to be effective, NPS Federa consistency reviews need to
be conducted within the time frames and deadlines already established by the State process
and by the Federal agencies’ implementing regulations for EO 12372. Generally, the
established time frames and deadlines alow for comment periods of 30-60 days. The lead
NPS agency may want to establish any interna deadlines necessary to ensure that comments
may be transmitted through the State process within the established time frames.

When the lead State NPS agency receives applications or project information from the SPOC,
the lead NPS Agency should route this information to all appropriate cooperating State
agencies and other entities having NPS Management Program responsibilities and interests.
These cooperating agencies and entities should submit any Federal consistency-related
comments to the lead State NPS agency for incorporation into consensus NPS Federal
consistency review comments to be transmitted to the SPOC. If consensus among the various
NPS comments cannot be reached, the lead State NPS agency still prepares a NPS Federdl
consistency recommendation to the SPOC but attach copies of all differing comments.

The lead NPS agency may wish to delegate lead responsibility for providing consistency
comments for particular Federal agencies to a cooperating agency where this would be more
appropriate or practical. 1n such instances, however, the NPS |ead agency may retain
oversight responsibility and remain the primary contact with the SPOC.

Because the EO 12372 obligation of “accommodate or explain” only appliesto the State
process recommendation submitted to the Federal agencies through the State SPOC, the lead
NPS agency must work with the SPOC to ensure that its concerns are adequately reflected in
the State process recommendation. The lead State NPS agency may also wish to provide

copies of any prepared comments directly to the Federal agency in addition to providing them
through the State process. States are also encouraged to send copies of their comments to



EPA Regiona Offices.

Use of public participation at this and all stages of the consistency review processis at the
discretion of the State. The lead NPS agency may wish to provide for public participation in
the consistency review process, particularly in significant or controversial reviews.

D. How to Review for Consistency

States review Federal assistance programs and development projects for consistency by
referring to the specific goals, objectives, programs, and authorities contained in the State’s
NPS management program. The ability of a State to obtain Federal consistency will depend
on the clarity and gpecificity of the Management Program.

States should outline their Federal consistency review process criteria and guidelines as clearly
as possible in their Management Program. These criteria and guidelines may be provided to
the SPOC, al State and local agencies with NPS responsibilities or interest, all relevant
Federal agencies, and others, as appropriate.

There are avariety of aspects of State NPS programs that may be used as assistance programs
and benchmarks for reviewing the consistency of Federal assistance programs and
development projects with their NPS programs. The clearest benchmarks are those which
involve consistency with State laws (e.g., Forest Practices Act; Erosion and Sedimentation
Control Laws; and laws pertaining to the licensing and permitting of various
hydromodification projects). Sources of NPS pollution that are regulated by State laws such
as new development, construction, timber harvesting, road building, etc. are also enforceable
authorities that could be included in a consistency review.

A second and equally important benchmark is the State’ s water quality standards, including
the designated uses of the State’ s waters. States can evaluate their programs with respect to
the likely effect on beneficial uses of water as reflected in State water quality standards and
other State requirements (e.g., nuisance laws).

In the absence of statutory and regulatory authorities, a State may use any of its general
guidelines or handbooks as technical bases for Federa consistency, if they are referenced in
the State’ s NPS management program. These include States' field office technical guides,
forestry BMP handbooks, and other similar documents that are routinely used by the State to
guide implementation of its NPS program. States seeking to use such handbooks effectively
to conduct consistency reviews should strive to include as much specificity as possible.
Genera guidebooks with wide ranging practices that do not reflect a specific level of
effectiveness or performance make it difficult to evaluate Federal consistency.

Finally, States can promote Federal focus on priority State water quality problems by
identifying and prioritizing priority areas and specific activities in those areas in their NPS



management program upgrades or modifications. For example, States should be focusing
State activities and promoting Federal consistency to address 303(d) listed waters.

E. Conflict Resolution

Once the Federal agency has reviewed the comments by the lead agency, EO 12372 requires
that the Federal agency “accommodate” the concerns of the State or “explain” why it cannot.
EPA recommends devel opment and use of written documentation (e.g., through a MOU) to
address conflicts that may arise.

Obtaining consistency requires information. To avoid conflict, State and Federal agencies
may want to consider developing and agreeing on communication mechanisms in addition to
the formal consistency review process to improve and increase information exchange. |If
States and Federal agencies establish a working consensus of their goals, then progress can be
tracked according to them. If goals are not met or cannot be agreed upon, a conflict may
arise.

If resolution of a conflict cannot be achieved, at the request of the State, EPA Regional
Offices will work with their regiona counterpartsin other Federal agencies to resolve issues
and support State efforts to ensure that Federal programs and projects are compatible with
the State’ s NPS Management program. At the request of the State, the EPA Region will
convene a conflict resolution meeting to include the State lead agency, the local and/or
Regional representatives of Federal agencies, the EPA Region, and, where appropriate, other
concerned parties.

Where the EPA Region is unable to negotiate a mutually acceptable accommodation between
the State and the local and/or regional representatives of the Federal agency, as an ongoing
activity the Regional office will inform EPA Headquartersin writing. As necessary, EPA
Headquarters will then notify the headquarters office of the concerned Federal agency and
attempt to negotiate resolution of the issue.

If informal negotiations between EPA staff and staff of the other Federal agency fail to resolve
the conflict, the matter may be elevated for resolution, as appropriate. Pursuant to Section
319(k) and EO 12088 (Appendix E) the Administrator may request OMB’ s assistance in
resolving the conflict.

EPA Headquarters will work with Federal agency headquarters to foster consideration of
NPS concerns in the development and implementation of Federal agency legidation,
regulations, policies, and programs. In particular, EPA Headquarters will negotiate resolution
of issues of broad scope identified by the Regions or by a significant number of States through
their section 319(b)(2)(F) lists and their section 319 Annual Reports.

IV. Summary of Roles
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A. State Agencies

As part of a NPS management program modification or upgrade, each State includesin its
management plan alist of Federa programs and projects, if any, for which it will review
individual applications and projects for consistency with the Management Program. A
description of the State' s anticipated Federal consistency review process (pursuant to 12372
or not) and a discussion of the criteria and guidelines governing the reviews should be
included in the list. With approval from EPA, States may update the list and other
information each year in their Annual Reports. States may also update this information as
necessary between Annual Reports by providing written notification to the EPA Regiona
Office for EPA approval. EPA encourages States to keep Federal agencies well informed
about their Federal consistency process throughout the development of that process and any
subsequent changes.

States may wish to enter into MOUs with Federal agencies. States should work closely with
Federal agencies to draft aMOU which accurately reflects the goals and objectives of the
State’ s nonpoint source management program.

Continued reporting by States under 303(d) and 305(b) should reflect the progress being
made by Federal agencies. Information may be shared with Federa agencies and used to
further the dialogue between State and Federal agencies. EPA encourages the involvement of
both State water quality and natural resource agencies in reviewing monitoring and
assessment plans of Federal agencies, as well asjoint, cooperative field audits.

B. EPA Regional Offices

At the request of the State, EPA Regional Offices (NPS coordinators) will assist the State
lead NPS agency to identify at the Regional level magjor Federal assistance programs and
development projects that are potentialy inconsistent with State NPS Management Programs
or that could be used to support these Management Programs.

Each EPA Regional Office will be responsible for transmitting to EPA Headquarters the initial
lists of Federa assistance programs and development projects provided by each State in its
Management Program. Each EPA Regional Office should also provide any updates
subsequently submitted by the States.

When a State informs the EPA Regiona Office of an unresolved conflict with a Federa

agency and request assistance, the Regional Office may decide to work with the lead State
NPS agency and the appropriate Federal agency to attempt resolution of unresolved conflicts.

C. EPA Headquarters

11



In accordance with Section 319(k), upon approval of a State NPS management program
modification or upgrade, EPA Headquarters will transmit to OMB and the appropriate

Federa departments and agencies the States' lists of Federal assistance programs and
development projects will be reviewed for Federa consistency by EPA. EPA will work with
States to encourage consistency among States in their Federal consistency process, so that
Federal agencies will be able to adequately respond to the concerns of the State. EPA will
also work with Federal agenciesto help interpret State guidelines for Federal consistency with
their nonpoint source management programs.

When an EPA Regiona Office notifies EPA Headquarters of the need to elevate a Federal
consistency conflict for resolution, EPA Headquarters will provide similar written notification
to the headquarters office of the involved Federal agency. This notification will include a
description of the project, the conflict, the resolution efforts to date, and a recommended
course of action.

EPA Headquarters (the NPS control branch) will, as necessary, provide liaison assistance in
coordination with the appropriate EPA Regiona office between the State and Federal agency
with whom there is a consistency issues in a State NPS management program. EPA will aso
provide educational and technical assistance to States and Federal agencies, as needed.

D. Other Federa Agencies

The Federa consistency provision provides an opportunity for States and Federal agencies to
begin communicating and cooperating on water quality issues. Federa agencies should work
closely with State NPS agencies to discuss NPS issues and impacts in order to reach shared
water quality goals. They should consider planning for mitigation of impacts and actively
monitor those impacts in the field.

According to section 319(k), not later than sixty days after receiving notification from the
EPA Administrator of which Federal assistance applications and development projects will be
reviewed by a State, each Federa agency shall modify their regulations, if necessary, to permit
the State to review its assistance applications and development projects, according to EO
12372. If the State identifies inconsistencies with its NPS Management Program, the Federa
agency must make efforts to accommodate the State’ s concerns in atimely manner.

Federal agencies should make effortsto allow States to conduct Section 319 consistency
reviews of assistance programs and development projects that do not fit the criteria
(assistance programs and development projects which may have an effect on the States
nonpoint source pollution management program and are currently subject to EO 12372 or are
listed in the current Catalogue of Federal Domestic Assistance) wherever possible; and where
the Federa agency determines that section 319 consistency review is not possible, the Federal
agency should inform the State of any suggested alternative mechanism for State input.

12



EPA encourages open communication between the State NPS agency and Federal agencies
during the consistency review process. Federal agencies may want to enter in to NPS MOUs
with State agencies.

V. Disclaimer

This document provides guidance to States and Federal agencies exercising
responsibility under Section 319 concerning the control of nonpoint source pollution. It also
provides guidance to the public and the regulated community on how EPA intends to exercise
its discretion in implementing the statute regarding nonpoint source pollution. The guidance
is designed to implement national policy on these issues. The document is not aregulation
itself. Thus, it cannot impose legally-binding requirements on EPA, States, or the regulated
community, and may not apply to a particular situation based upon the circumstances. EPA
and State decisionmakers retain the discretion to adopt approaches on a case-by-case basis
that differ from this guidance where appropriate. EPA may change this guidance in the future.
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Appendix A
Federal Register Vol. 47, No. 137
Title 3 -- Executive Order 12372 of July 14, 1982
The Presidential Intergovernmental Review of Federal Programs

By the authority vested in me as President by the Constitution and laws of the United States of
America, including Section 401(a) of the Intergovernmental Cooperation Act of 1968 (42 U.S.C.
4231(a)) and Section 301 of Title 3 of the United States Code, and in order to foster an
intergovernmental partnership and a strengthened federalism by relying on State and local
government coordination and review of proposed Federa financia assistance and direct Federal
development, it is hereby ordered as follows:

Section 1. Federa agencies shall provide opportunities for consultation by elected officials of
those State and local governments that would provide the non-Federal funds for, or that would be
directly affected by, proposed Federa financial assistance or direct Federal devel opment.

Sec. 2. To the extent the States, in consultation with local general purpose governments, and
local specia purpose governments they consider appropriate, develop their own processes or
refine existing processes for State and local elected officials to review and coordinate proposed
Federal financial assistance and direct Federal development, the Federal agencies shall, to the
extent permitted by law:

(a) Utilize State processes to determine official views of State and local officials.

(b) Communicate with State and local elected officials as early in the program planning cycle asis
reasonably feasible to explain specific plans and actions.

(c) Make efforts to accommodate State and local elected officials concerns with proposed
Federal financial assistance and direct Federal development that are communicated through the
designated State process. For those cases where the concerns cannot be accommodated, Federal
officials shall explain the bases for their decision in atimely manner.

(d) Allow the Statesto simplify and consolidate existing Federally required State plan
submissions. Where State planning and budgeting systems are sufficient, and where permitted by
law, the substitution of State plans for Federally required State plans shall be encouraged by the
agencies.



(e) Seek the coordination of views of affected State and local €lected officials in one State with
those of another State when proposed Federal financial assistance or direct Federal development
has an impact on interstate metropolitan urban centers or other interstate areas. Existing
interstate mechanisms that are redesignated as part of the State process may be used for this
purpose.

(f) Support State and local governments by discouraging the reauthorization or creation of any
planning organization which is Federally-funded, which has a Federally-prescribed membership,
which is established for alimited purpose, and which is not adequately representative of, or
accountable to, State or local elected officials.

Sec. 3. (@) The State process referred to in Section 2 shall include those where States delegate, in
specific instances, to local eected officias the review, coordination, and communication with
Federal agencies.

(b) At the discretion of the State and local elected officials, the State process may exclude certain
Federa programs from review and comment.

Sec. 4. The Office of Management and Budget (OMB) shall maintain alist of official State
entities designated by the States to review and coordinate proposed Federal financial assistance
and direct Federal development. The Office of Management and Budget shall disseminate such
lists to the Federal agencies.

Sec. 5. (a) Agencies shall propose rules and regulations governing the formulation, evaluation,
and review of proposed Federal financial assistance and direct Federa development pursuant to
this Order, to be submitted to the Office of Management and Budget for approval.

(b) The rules and regulations which result from the process indicated in Section 5(a) above shall
replace any current rules and regulations and become effective April 30, 1983.

Sec. 6. The Director of the Office of Management and Budget is authorized to prescribe such
rules and regulations, if any, as he deems appropriate for the effective implementation and
administration of this Order and the Intergovernmental Cooperation Act of 1968. The Director is
also authorized to exercise the authority vested in the President by Section 401(a) of that Act (42
U.S.C. 4231(a)), in amanner consistent with this order.

Sec. 7. The Memorandum of November 8, 1968, is terminated (33 Fed. Reg. 16487, November
13, 1968). The Director of the Office of Management and Budget shall revoke OMB Circular
A-95, which was issued pursuant to that Memorandum. However, Federa agencies shall
continue to comply with the rules and regulations issued pursuant to that Memorandum, including
those issued by the Office of Management and Budget, until new rules and regulations have been
issued in accord with this Order.



Sec. 8. The Director of the Office of Management and Budget shall report to the President within
two years on Federal agency compliance with this Order. The views of State and local elected
officials on their experience with these policies, along with any suggestions for improvement, shall
be included in the Director’ s report.

THE WHITE HOUSE July 14, 1982



Appendix B

List of Pertinent Federal Assistance Programs and Devel opment Projects
from the Catalogue of Federal Domestic Assistance

FOREST SERVICE (USDA)
Forest Management Plans
Timber Harvest Permits
Grazing Permits
Research Management Plans
State and Private Management plans
NRCS (USDA)
Conservation Reserve Program
Environmental Quality Incentives Program (EQIP)
Wetland Reserves Program
Wetland Conservation (Swampbuster)
Conservation Compliance
Farmland Protection Program
Wildlife Habitat Incentives Program
Emergency Watershed Protection Program Floodplain Easements
Conservation Farm Option
Resource Conservation and Development Program
Forestry Incentives Program
Everglades Program
NATIONAL MARINE FISHERIES SERVICE (Commerce)
Fisheries Management plans
COAST GUARD
Location, design, construction or enlargement of Coast Guard
Stations, bases and lighthouses
Location, placement, or removal of navigation devices which are not part of the routine
operation under the Aids to Navigation Program
Expansion, abandonment, or designation of anchorages, lighting areas or shipping lanes
and ice management practices and activities
BUREAU OF LAND MANAGEMENT (DOQI)
Watershed Projects
Mineral Exploration and Devel opment
Cod, Oil, and Gas Leasing
Coda Reclamation
ORV Activities
Timber Activities
Grazing Allotment/Grazing Management/Permits I ssuance
Chemicals/Pesticides



Area Analysis'Cumulative Impacts
Wetlands protection
Riparian Management Plans
Hydrologic Modification
Transportation plans
ACEC plans
BUREAU OF RECLAMATION (DOQI)
Irrigation Devel opment
FISH AND WILDLIFE SERVICE (DOI)
Management of National Wildlife Refuges and proposed acquisitions
NATIONAL PARK SERVICE (DOI)
National Park Seashore management and proposed acquisitions
Wildlife Management
Grazing Management
Abandoned Mines Management
FEDERAL ENERGY REGULATORY COMMISSION
Dam relicensing
DEPARTMENT OF DEFENSE
Natural resource management plans and projects
Military Construction Projects
Facilities Development Plans and Projects
Land and Water Based Military Training Plans and Exercises
Plans and Projects to Reduce Specific Nonpoint Source Problems
Projects under the Defense Environmental Restoration Program
Dams or Flood Control Works
|ce Management Practices
Land Acquisition for Spoil Disposal or Other Purposes
Selection of open Water Disposal Sites
FEDERAL HIGHWAY ADMINISTRATION (DOT)
Highway construction/reconstruction
ISTEA
FEDERAL AVIATION ADMINISTRATION (DQOT)
Location, design, construction, maintenance, and demolition of federal aidsto air
navigation
Airport and Tarmac Runoff
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION (Commerce)
Coastal Management Programs



Appendix C
List of State Single Points of Contact

In accordance with Executive Order #12372, “Intergovernmental Review of Federal Programs,”
Section 4, the Office of Management and Budget (OMB) shall maintain alist of official State
entities designated by the States to review and coordinate proposed Federal financial assistance
and direct Federa development. Thislisting isthe OFFICIAL OMB LISTING. Thislistingis
also published in the Catalogue of Federal Domestic Assistance biannually. Updates of thislist
can be found on the Internet: http//www.ntia.doc.gov/otiahome/spoc.html

In accordance with Executive Order #12372, “Intergovernmental Review of Federal Programs’,
in this listing represents the designated State Single Points of Contact. The Office of Management
and Budget point of contact for updating thislisting is: Sherron Duncan (202) 395-3914. The
jurisdictions not listed no longer participate in the process. These include: Alaska; American
Samoa; Colorado; Connecticut; Kansas, Hawaii; Idaho; Louisiana; M assachusetts, Minnesota;
Montana; Nebraska; Oklahoma; Oregon; Pilau; Pennsylvania; South Dakota; Tennessee; Virginia;
and Washington. (It isimportant to note that Colorado, Montana, and South Dakota all have NPS
management programs with a process formally adopted and in place which supersedes this.) This
list is based on the most current information provided by the States.

ARIZONA ALABAMA
Joni Saad Jon C. Strickland
Arizona State Clearinghouse Alabama Department of Economic and
3800 N. Centra Avenue Community Affairs, Planning and Economic
Fourteenth Floor Development Division
Phoenix, Arizona 85012 401 Adams Avenue
Telephone (602) 280-1315 Montgomery, AL 36103-5690
FAX: (602) 280-1305 Telephone: (205) 242-5483
FAX: (205) 242-5515
ARKANSAS
Mr. Tracy L. Copeland CALIFORNIA
Manager, State Clearinghouse Grants Coordinator

Office of Intergovernmenta Services,
Department of Finance

and Administration

1515 W. 7th St., Room 412

Little Rock, Arkansas 72203
Telephone: (501) 682-1074

FAX: (501) 682-5206

Office of Planning & Research
1400 Tenth Street, Room 121
Sacramento, California 95814
Telephone (916) 323-7480
FAX (916) 323-3018



DELAWARE

Francine Booth

State Single Point of Contact
Executive Department
Thomas Collins Building
P.O. Box 1401

Dover, Delaware 19903
Telephone: (302) 739-3326
FAX: (302) 739-5661

DISTRICT OF COLUMBIA

Charles Nichols

State Single Point of Contact

Office of Grants Mgmt. & Development.
717 14th Street, N.W. - Suite 500
Washington, D.C. 20005

Telephone: (202) 727-6554

FAX: (202) 727-1617

FLORIDA

Florida State Clearinghouse
Department of Community Affairs
2740 Centerview Drive
Tallahassee, Florida 32399-2100
Telephone: (904) 922-5438

FAX: (904) 487-2899

GEORGIA

Tom L. Reid, I11

Administrator

Georgia State Clearinghouse

254 Washington Street, SW. - Room 401J
Atlanta, Georgia 30334

Telephone: (404) 656-3855/ (404)656-3829
FAX: (404) 656-7938

ILLINOIS

Barbara Beard

State Single Point of Contact

Department of Commerce and Community
Affairs

620 East Adams

Springfield, lllinois 62701

Telephone: (217) 782-1671

FAX:  (217) 534-1627

INDIANA

Amy Brewer

State Budget Agency

212 State House
Indianapolis, Indiana 46204
Telephone: (317) 232-5619
FAX: (317) 233-3323

IOWA

Steven R. McCann

Division for Community Assistance, lowa
Department of Economic Devel opment
200 East Grand Avenue

Des Moines, lowa 50309

Telephone: (515) 242-4719

FAX:  (515) 242-4859

KENTUCKY

Ronald W. Cook

Office of the Governor
Department of Local Government
1024 Capitol Center Drive
Frankfort, Kentucky 40601-8204
Telephone: (502) 573-2382

FAX: (502) 573-2512

MAINE

Joyce Benson

State Planning Office

State House Station #38
Augusta, Maine 04333
Telephone: (207) 287-3261
FAX: (207) 287-6489



MARYLAND

William G. Carroll

Manager, State Clearinghouse for
Intergovernmental Assistance,
Maryland Office of Planning

301 W. Preston Street - Room 1104
Baltimore, Maryland 21201-2365
Staff Contact: Linda Janey
Telephone: (410) 225-4490

FAX: (410) 225-4480

MICHIGAN

Richard Pfaff

Southeast Michigan Council of Governments
1900 Edison Plaza

660 Plaza Drive

Detroit, Michigan 48226

Telephone: (313) 961-4266

FAX: (313) 961-4869

MISSISSIPPI

Cathy Madllette

Clearinghouse Officer

Department of Finance and Administration
455 North Lamar Street

Jackson, Mississippi 39202-3087
Telephone: (601) 359-6762

FAX: (601) 359-6764

MISSOURI

Lois Pohl

Federal Assistance Clearinghouse
Office Of Administration

P.O. Box 809

Room 760, Truman Building
Jefferson City, Missouri 65102
Telephone: (314) 751-4834
FAX:  (314) 751-7819

NEVADA

Department of Administration
State Clearinghouse

Capitol Complex

Carson City, Nevada 89710
Telephone: (702) 687-4065
FAX: (702) 687-3983

NEW HAMPSHIRE

Jeffrey H. Taylor, Director

New Hampshire Office of State Planning
Attn: Intergovernmental Review Process
Mike Blake

2 % Beacon Street

Concord, New Hampshire 03301
Telephone: (603) 271-2155

FAX: (603) 271-1728

NEW JERSEY

Gregory W. Adkins, Assistant Commissioner
New Jersey Department of Community
Affars

Please direct al correspondence and
guestions about intergovernmental review to:
Andrew J. Jaskolka

State Review Process

Intergovernmental Review Unit

CN 800, Room 813A

Trenton, New Jersey 08625-0800
Telephone: (609) 292-9025

FAX: (609) 633-2132

NEW MEXICO

Robert Peters

State Budget Division

Room 190 Bataan Memoria Building
Santa Fe, New Mexico 87503
Telephone: (505) 827-3640

NEW YORK
New Y ork State Clearinghouse
Division of the Budget



State Capitol
Albany, New York 12224
Telephone: (518) 474-1605

NORTH CAROLINA

Chrys Baggett, Director

N.C. State Clearinghouse

Office of the Secretary of Administration.
116 West Jones Street

Raleigh, North Carolina 27603-8003
Telephone: (919) 733-7232

FAX: (919) 733-9571

NORTH DAKOTA

North Dakota Single Point of Contact
Office of Intergovernmental Assistance
600 East Boulevard Avenue

Bismarck, North Dakota 58505-0170
Telephone: (701) 224-2094

FAX: (701) 224-2308

OHIO

Larry Weaver

State Single Point of Contact

State Clearinghouse

Office of Budget and Management
30 East Broad Street, 34th Floor
Columbus, Ohio 43266-0411
Please direct correspondence and questions
about intergovernmental review to:
LindaWise

Telephone: (614) 466-0698

FAX: (614) 466-5400

RHODE ISLAND

Danied W. Varin

Associate Director

Department of Administration
Division of Planning

One Capitol Hill, 4th Floor
Providence, Rhode Island 02908-5870
Telephone: (401) 277-2656

FAX: (401) 277-2083

Please direct correspondence and questions
to: Review Coordinator

Office of Strategic Planning

SOUTH CAROLINA

Omeagia Burgess

State Single Point of Contact
Grant Services

Office of the Governor

1205 Pendleton Street - Room 477
Columbia, South Carolina 29201
Telephone: (803) 734-0494

FAX: (803) 734-0385

TEXAS

Tom Adams

Governors Office

Director, Intergovernmental Coordination
P.O. Box 12428

Austin, Texas 78711

Telephone: (512) 463-1771

FAX: (512) 463-1888

UTAH

Carolyn Wright

Utah State Clearinghouse
Office of Planning and Budget
Room 116 State Capitol

Salt Lake City, Utah 84114
Telephone: (801) 538-1535
FAX: (801) 538-1547

VERMONT

Nancy McAvoy
State Single Point of Contact
Pavilion Office Building



109 State Street
Montpelier, Vermont 05609
Telephone: (802) 828-3326
FAX: (802) 828-3339

WEST VIRGINIA

Fred Cutlip, Director

Community Development Division W.
Virginia

Development Office Building #6, Room 553
Charleston, West Virginia 25305
Telephone: (304) 558-4010

FAX: (304) 558-3248

WISCONSIN

Martha Kerner

Section Chief, State/Federal Relations
Wisconsin Department of Administration
101 East Wilson Street - 6th Floor

P.O. Box 7868

Madison, Wisconsin 53707

Telephone: (608) 266-2125

FAX: (608) 267-6931

WYOMING

Sheryl Jeffries

State Single Point of Contact
Office of the Governor

State Capitol, Room 124
Cheyenne, WY 82002
Telephone: (307) 777-5930
FAX: (307) 632-3909

TERRITORIES

GUAM

Mr. Giovanni T. Sgambelluri
Director

Bureau of Budget and Management
Research

Office of the Governor

P.O. Box 2950

Agana, Guam 96910

Telephone: 011-671-472-2285
FAX: 011-671-472-2825

PUERTO RICO

Norma Burgos/Jose E. Caro

Chairwoman/Director

Puerto Rico Planning Board

Federal Proposals Review Office

Minillas Government Center

P.O. Box 41119

San Juan, Puerto Rico 00940-1119

Telephone: (809) 727-4444 or
(809) 723-6190

FAX: (809) 724-3270 or (809) 724-3103

NORTH MARIANA ISLANDS

Mr. Alvaro A. Santos, Executive Officer
Office of Management and Budget
Office of the Governor

Saipan, MP 96950

Telephone: (670) 664-2256

FAX: (670) 664-2272

Contact person: Ms. Jacoba T. Seman
Federal Programs Coordinator
Telephone: (670) 664-2289

FAX: (670) 664-2272

VIRGIN ISLANDS



Jose George

Director, Office of Management and Budget
#41 Norregade Emancipation Garden
Station

Second Floor

Saint Thomas, Virgin Islands 00802
Please direct all questions and
correspondence about
intergovernmental review to:

Linda Clarke

Telephone: (809) 774-0750

FAX:  (809) 776-0069



APPENDI X D

VEMORANDUM OF UNDERSTANDI NG
BETWEEN
THE STATE OF NEW MEXI CO

AND
THE U. S. DEPARTMENT OF | NTERI OR
BUREAU OF LAND MANAGENMENT
NEW MEXI CO STATE OFFI CE

Thi s Menorandum of Understanding is entered into by and bet ween
t he Environnment Departnent of the State of New Mexi co,
hereinafter referred to as NVED, and the U S. Departnent of
Interior, Bureau of Land Managenent, referred to as BLM

PURPCSE: To respond to the water quality objective defined by
Congress in the Federal Water Pollution Control Act (Cl ean Water
Act or CM), as anended. The objective of the CWA is to restore
and mai ntain the chem cal, physical, and biological integrity of
the nation's waters;

To respond to the goals and policies of the State of New Mexico
as defined in the New Mexi co Nonpoint Source Pollution
Managenment Program devel oped pursuant to Section 319 of the CWA
and

To identify the responsibilities and activities to be perforned
by each agency in carrying out the State Water Quality
Managenent Pl an devel oped pursuant to Section 208 of the CWA and
Nonpoi nt Source Managenment Programas related to activities on

| ands adm ni stered by the BLM

VWHEREAS, the New Mexico Water Quality Act (74-6-1 et seq. , NVBA
1978) creates the New Mexico Water Quality Control Conm ssion
(Commi ssion) and identifies the Conm ssion as the State water

pol lution control agency for all purposes of the CM;, and

VWHEREAS, the Conm ssion has designated the NMED as the State's
| ead agency to inplenent Sections 208 and 319 of the CWMA; and

VWHEREAS, the State of New Mexico authorizes NVED to enter into
agreenents with a Federal agency for the purpose of water
qual ity managenent; and

VWHEREAS, the BLMis authorized and directed to conserve public
| and natural resources managing for nmultiple uses; Congress has

1



provi ded direction for these practices in the Federal Land
Policy and Managenment Act (FLPMA) of COctober 21 1976 and the
Nat i onal Environnmental Policy Act (NEPA) of January 1, 1969.
Mul tipl e executive orders and Bureau policy aid this direction;
and
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WHEREAS, it is BLMpolicy to consult, cooperate, and coordi nate
wi t h nei ghboring | and owners and agenci es; and

WHEREAS, the BLMis authorized and directed to adm nister

devel opnent of m neral resources on | ands which the Federal
government retains the subsurface m neral estate. Congr ess has
provided direction for this authority in the Mneral Leasing Act
of 1920 as anended, the 1972 M ning Law for Locatable M nerals,
mul ti pl e executive orders, and BLM policy; and

WHEREAS, the BLM under Section 313 of the CWA, Executive O der
12098, approved Cctober 13, 1978 and Executive Order 12372,
approved July 14, 1992, is directed to neet Federal, State,
interstate, and | ocal substantive and procedural requirenents
respecting control and abatenent of water pollution to the sane
extent as a nongovernnental entity; and

VWHEREAS, the Comm ssion has designated the BLM as a nmanagenent
agency for water quality protection within the context of the
New Mexi co Water Quality Managenent Plan and the New Mexico
Nonpoi nt Sour ce Managenent Program

NMED AND BLM AGREE:

a. That the nost practical and effective nmeans of controlling
potenti al nonpoint source water pollution fromall properties
adm ni stered by BLMis through devel opnent and i npl enentati on of
preventative or mtigative | and managenent practices, generally
referred to as Best Managenent Practices (BMPs) and to ensure
control of such nonpoint source pollutants through the practice
and nonitoring of these BMPs.

b. To devel op and i npl enent procedural nethods and agreenents
to mnimze duplication of effort and facilitate conpl enentary
nonpoi nt source water pollution control and abatenent prograns.

C. To jointly identify existing or potential nonpoint source
wat er pollution problens on all properties adm nistered by BLM



d. To coordi nate present and proposed water quality nonitoring
activities wthin all properties admnistered by BLM to
schedul e cooperative nonitoring efforts; to share data
collection and anal ysis responsibilities; and to routinely make
avail abl e any unrestricted water quality data and information.

e. To use such water quality information for validating
existing water quality criteria and designated uses and when
appropri ate devel oping the data into proposed standards

revi sions for consideration by the Comm ssion during regularly
schedul ed water quality standards reviews.
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f. To provide, on request, technical expertise and support not
otherwi se available to the other party, to the extent the
supplying party's programpriorities, budget, and availability
of expertise allow

g. To neet at |east annually, to maintain coordination and
communi cation, report on water quality managenent progress and
probl ens, review proceedi ngs under this agreenent, and

consi der/ negoti ate revisions and anendnents that shall becone
effective after witten approval by both parties.

h. To manage all resources and operate all prograns for which
they are responsible in a manner that seeks to achi eve Federal
water quality and State water quality standards.

NMED AGREES TO

a. Recommend that the Conmm ssion continue its designation of
the BLM as the designhated nanagenent agency for water quality on
all properties admnistered by BLMwithin the context of the New
Mexi co Nonpoi nt Source Pol | uti on Managenent Program as |ong as
the BLM diligently seeks to neet Federal and State water quality
mandat es.

b. Reconmend that the Comm ssion incorporate into State water
quality plans, including Section 208 and 319 Plans, the BLM
responsibility for determ nation and inplenentation of BW' s.

C. Coordi nate State water quality managenment planning with the
BLM when properties adm ni stered by BLM are invol ved

d. Provide drafts of NMED proposed water quality | aws,
regul ati ons, standards, and policies to the BLMfor review and



comment during their devel opnent.

e. Provide the BLMwith appropriate State and | ocal BM' s
accepted for m nim zing nonpoint source water pollution as they
becone avail abl e.

f. Participate in the BLM Coordi nated Resource Managenent Pl an
(CRMP) process in a manner consistent with NMED s regul atory
responsi bility and authority.

g. Consult wth the BLM and nmake recomrendati ons on necessary
projects, activities, or BMP changes through infornmal
di scussions and the CRMP process.

h. Participate in nonitoring with the BLM and provide
consultation on appropriate mtigation, where necessary.
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i Revi ew water quality standards and desi gnated uses when the
BLM and/ or NMED nonitoring indicate that criteria or uses may
not be attainabl e.
] - Revi ew and conment on appropriate BLM docunents on request.

k. Participate with the BLMin evaluating the validity of
nonpoi nt source pollution conplaints.

l. Join with the BLMin describing to other agencies or
citizens the results of cooperative investigations or reviews of
nonpoi nt source pol |l ution conpl aints.

m Meet |egally established BLM procedural tinme constraints
wher e applicabl e.

BLM AGREES TO

a. Serve as the Designated Managenent Agency within the
context of the New Mexico Water Quality Managenent Program and
t he New Mexi co Nonpoi nt Source managenent program

b. Recogni ze New Mexico identified designated uses of water and
Nonpoi nt Sour ce Managenent Program obj ecti ves.

Ensure all future Land Use Pl ans, Environnental | npact
Statenents, and surface disturbing activity plans neet



requi renents of State Water Quality Managenent Plans and the
Nonpoi nt Source Managenent Program devel oped pursuant to Federa
regul ations, the CM, and other applicable requirenents placed
on the State. Revi ew and necessary revisions of existing plans
W Il occur on a schedule that will be negotiated between NMVED
and BLM

d. Ensure that all project planning (Environmental Assessnents,
Cat egorical Exclusions, etc.) and inplenentation of projects

whi ch could result in nonpoint source pollution of surface or
ground waters, contain site-specific BMP s where needed to neet

t he purpose of this agreenent. Project analysis will include
technical, economc, and institutional feasibility regarding
water quality inpacts fromthe proposed activity in the

sel ection of BW s.

e. Ensure that all new and renewed | and use authorizati ons,
easenents, rights-of-way docunents, allotnment managenent pl ans,
termgrazing permts, and other agreenents involving permtted
activity on properties adm ni stered by BLM contain provisions
for conpliance with water pollution control and abat enent
statutes, regulations, standards and ordi nances (Federal, State,
and | ocal) pronul gated under the authority of the CWA as an
enforceabl e condition to those potential agreenents.
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f. I dentify program el enments needed to neet state prograns
adopted pursuant to sections 208 and 319 of the CWA and

i ncorporate these into BLM program pl anni ng and budgeting systens
so that personnel and funds are available to respond to needs.

g. Eval uate environnmental effects as part of the | and
managenent process, and to expeditiously and effectively mtigate
any additional adverse cunul ative environnental effects through
standard BLM mtigation practices, consideration of the total
nunber of activities within the watershed, and rel ative pl acenent
of the activity to other activities within the watershed.

h. Consult with NVED in situations where the BLM does not
manage the entire watershed and it has been determ ned there
wll/or may be a significant water quality inpact due to an
activity (initiated by any land owner), and that the inpact
will/or may preclude attai nment of water quality standards on or
of f properties adm nistered by BLM and/or the water does not
currently neet water quality standards.

i | mpl emrent a BMP nonitoring strategy that includes



i npl enmentation nonitoring to ensure application of BMW' s as
specified in project work schedul es, and effectiveness
nmonitoring on selected activities to determine if BW s are
nmeeting resource, aquatic, and water quality goals.

] - Adj ust recommendati ons and BMP's when they are found to be
ineffective in protecting identified designated uses and water
quality criteria or where unantici pated problens are detected.

k. Provi de NVED an annual list of all proposed project planning
i ssues for New Mexico BLM at the beginning of each fiscal year.
NMED can then call for project docunents they wish to review.
BLMwi |l also coordinate with NMED on unantici pated docunents or

pl ans that evol ve through the year. This procedure is intended
to inprove on the ground managenent with regards to BMP
i npl ementation, NPS control, and nonitoring techni ques. The

process wll help close the NPS feedback | oop, and serve as
technol ogy transfer for all parties concerned.

l. | mpl ement water quality inprovenent projects identified in
BLM and cooperative State and | ocal water quality managenent
plans in a timely manner consistent with Land Use Pl an

i npl enentation, and in accord wth avail abl e fundi ng.

m Conduct annual NPS program and activity reviews using
standard BLM program revi ew procedures.

n. Provide NVED wi th an annual general assessnent of water
qual ity acconplishments, nonitoring results, problens, and
priorities. Report will be submtted by July 30 each year.
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0. Store on a quarterly basis water quality data resulting from
all BLMwater quality nmonitoring in the Environnental Protection
Agenci es' Water Quality Storage and Retrieval System

p. Use in-service education and training to increase enpl oyee
awar eness of, and sensitivity to, the inportance of maintaining
and inproving water quality and of the requirenents of State and
Federal water quality regul ations and standards

RESCOLUTI ON OF COVPLAI NTS AND STANDARD VI OLATI ONS

The BLM agrees to assure conpliance with New Mexi co wat er
quality standards to the extent water quality is affected by BLM
activities and to take the followi ng actions when it has reason



to believe that exceedances of water quality standards are
occurring or when notified by NMED, or another Federal, State, -
| ocal governnent agency, or citizen that water quality standard
viol ations are suspected due to BLM acti ons:

a. Cont act when appropriate or neet wwth NMED to eval uate the
validity of the conplaint.

b. Conduct a plan-in-hand review of the activity site within 10
days, or an agreed to tinme, after receiving the conplaint to
determine if BVW's were inplenmented according to the plan,
contract, or permt.

C. Evaluate BMP's to determne if they are functioning as
pl anned, and if not, through the interdisciplinary process,
design and expeditiously inplenent nodifications to assure
proper functioning conditions.

d. Eval uate the activity or project site using the
interdisciplinary process to determ ne the need for additional
mtigation measures or conservation practices.

e. Modi fy contracts and/or project plans to assure that any
addi tional NPS neasures, prescribed through the
interdisciplinary process, are inplenented.

f. Modi fy project inplenentation plans to stop the action
causing the violation, if the standard viol ati ons persi st.

g. Cooperate with NVED in effecting necessary renedi ation.

THE NMED AND BLM FURTHER AGREE

a. That nothing herein shall be construed in any way as
[imting the authority of the NVED in carrying out their |egal
responsibilities for managenent or regulation of water quality;
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b. That nothing herein shall be construed in any way as
limting the legal authority of the BLMin connection with the
proper adm nistration and protection of all properties
adm ni stered by BLMin accordance with Federal |aws and
regul ati ons;

C. That nothing in this Agreenent shall be construed as



obligating the BLM or NVED to expend funds in any contract or
ot her obligations for future paynent or service in excess of
t hose avail abl e or authorized for expenditure;

d. That this Agreenent shall becone effective as soon as it is
signed by the parties hereto and filed with the New Mexico
Secretary of State and shall continue in force unless term nated
by either party upon 30 days notice in witing to the other of
intent to term nate upon an indicated date;

e. That this Agreenent may be anended upon approval of both
parties by executing an anendnent containing the desired
amendnents; and

f. That each and every provision of the Agreenent is Subject to
the laws of the State of New Mexico, the laws of the United
States, the regulations of the Secretary of Interior, and the
regul ations of the State of New Mexi co.

In witness thereof, the parties hereto have caused this
Managenent Agreenent to be executed.

APPROVED:

2/ 28/ 92
State Director, New Mexico Dat e
Bureau of Land WManagenent
Larry L. Wodard

3/ 2/ 92
Secretary, State of New Mexico Dat e

Envi ronment Depart nent

Judith M Espi nosa



Appendi x E

Executi ve Order 12088
FEDERAL COVPLI ANCE W TH POLLUTI ON CONTRCL STANDARDS

Ex. Ord. No. 12088, COct. 13, 1978, 43 F.R 47707, as anended by
Ex. Ord. No. 12580, Jan. 23, 1987, 52 F.R 2928, provided:

By the authority vested in ne as President by the Constitution
and statutes of the United States of America, including Section
22 of the Toxic Substances Control Act (15 U S.C 2621), Section
313 of the Federal Water Pollution Control Act, as anended (33
U S C 1323), Section 1447 of the Public Health Service Act, as
anended by the Safe Drinking Water Act (42 U . S.C. 300j-6),



Section 118 of the Cean Air Act, as anmended (42 U.S.C. 7418(b)),
Section 4 of the Noise Control Act of 1972 (42 U . S.C. 4903),
Section 6001 of the Solid Waste Di sposal Act, as anended (42

U S C 6961), and Section 301 of Title 3 of the United States
Code, and to ensure Federal conpliance wth applicable pollution
control standards, is hereby ordered as foll ows:

1-1. APPLI CABI LITY OF POLLUTI ON CONTROL STANDARDS

1-101. The head of each Executive agency is responsible for
ensuring that all necessary actions are taken for the prevention,
control, and abatenment of environnmental pollution with respect to
Federal facilities and activities under the control of the
agency.

1-102. The head of each Executive agency is responsible for
conpliance with applicable pollution control standards, including
t hose established pursuant to, but not limted to, the foll ow ng:

(a) Toxic Substances Control Act (15 U.S.C. 2601 et seq.).

(b) Federal Water Pollution Control Act, as anended (33 U S. C
1251 et seq.).

(c) Public Health Service Act, as anended by the Safe Drinking
Water Act (42 U.S.C. 300f et seq.).

(d) Cdean Air Act, as anended (42 U S.C. 7401 et seq.).
(e) Noise Control Act of 1972 (42 U S.C 4901 et seq.).

(f) Solid Waste Disposal Act, as anended (42 U. S.C. 6901 et
seq. ).

(g) Radi ation gui dance pursuant to Section 274(h) of the Atomc
Energy Act of 1954, as anended (42 U. S.C. 2021(h); see also, the
Radi ati on Protection Quidance to Federal Agencies for D agnostic
X Rays approved by the President on January 26, 1978 and
publ i shed at page 4377 of the Federal Register on February 1,
1978) .

(h) Marine Protection, Research, and Sanctuaries Act of 1972, as
anended (33 U. S.C. 1401, 1402, 1411-1421, 1441-1444 and 16 U S.C
1431- 1434) .

(I') Federal Insecticide, Fungicide, and Rodenticide Act, as
amended (7 U.S.C. 136 et seq.).
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1-103. 'Applicable pollution control standards' neans the sane
substantive, procedural, and other requirements that woul d apply
to a private person

1-2. AGENCY COCRDI NATI ON

1-201. Each Executive agency shall cooperate with the

Adm ni strator of the Environnmental Protection Agency, hereinafter
referred to as the Adm nistrator, and State, interstate, and

| ocal agencies in the prevention, control, and abatenent of

envi ronnment al pol | ution.

1-202. Each Executive agency shall consult with the Adm ni strator
and with State, interstate, and | ocal agencies concerning the
best techni ques and net hods avail able for the prevention,
control, and abatenment of environnental pollution.

1-3. TECHNI CAL ADVI CE AND OVERSI GHT

1-301. The Admi nistrator shall provide technical advice and

assi stance to Executive agencies in order to ensure their cost
effective and tinmely conpliance with applicable pollution control
st andar ds.

1-302. The adm nistrator shall conduct such reviews and

i nspections as may be necessary to nonitor conpliance with
applicable pollution control standards by Federal facilities and
activities.

1-4. POLLUTI ON CONTROL PLAN

1-401. Each Executive agency shall submt to the Director of the
O fice of Managenent and Budget, through the Adm nistrator, an
annual plan for the control of environnmental pollution. The plan
shal |l provide for any necessary inprovenent in the design,
construction, managenent, operation, and mai ntenance of Federal
facilities and activities, and shall include annual cost
estimates. The Adm nistrator shall establish guidelines for
devel opi ng such pl ans.

1-402. In preparing its plan, each Executive agency shall ensure
that the plan provides for conpliance with all applicable
pol lution control standards.

1-403. The plan shall be submtted in accordance with any ot her
instructions that the Director of the Ofice of Managenent and
Budget may i ssue.
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1-5. FUNDI NG

1-501. The head of each Executive agency shall ensure that
sufficient funds for conpliance with applicable pollution control
standards are requested in the agency budget.

1-502. The head of each Executive agency shall ensure that funds
appropri ated and apportioned for the prevention, control and
abat enent of environnmental pollution are not used for any other
pur pose unless permtted by | aw and specifically approved by the
O fice of Managenent and Budget.

1-6. COVPLI ANCE W TH POLLUTI ON CONTROLS

1-601. Whenever the Adm nistrator or the appropriate State,
interstate, or |local agency notifies an Executive agency that it
is in violation of an applicable pollution control standard (see
Section 1-102 of this Order), the Executive agency shall pronptly
consult with the notifying agency and provide for its approval a
pl an to achieve and maintain conpliance with the applicable

pol lution control standard. This plan shall include an

i npl emrentati on schedule for comng into conpliance as soon as
practicabl e.

1-602. The Admi nistrator shall nake every effort to resolve
conflicts regarding such violation between Executive agencies
and, on request of any party, such conflicts between an Executive
agency and a State, interstate, or a |local agency. |If the

Adm ni strator cannot resolve a conflict, the Adm nistrator shal
request the Director of the Ofice of Managenent and Budget to
resolve the conflict.

1-603. The Director of the Ofice of Managenent and Budget shal
consi der unresolved conflicts at the request of the

Adm nistrator. The Director shall seek the Adm nistrator's

t echnol ogi cal judgnment and determination with regard to the
applicability of statues and regul ati ons.

1-604. These conflict resolution procedures are in addition to,
not in lieu of, other procedures, including sanctions, for the
enforcenent of applicable pollution control standards.

1- 605. Except as expressly provided by a Presidential exenption
under this Order, nothing in this Order, nor any action or

i naction under this Oder, shall be construed to revise or nodify
any applicable pollution control standard.

1-7. LI M TATI ON ON EXEMPTI ONS
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1-701. Exenptions from applicable pollution control standards may
only be granted under statutes cited in Section 1-102(a) through
1-102(f) if the President nmakes the required appropriate
statutory determ nation: that such exenption is necessary (a) in
the interest of national security, or (b) in the paranount
interest of the United States.

1-702. The head of an Executive agency may, fromtine to tine,
recommend to the President through the Director of the Ofice of
Managenment and Budget, that an activity or facility, or uses

t hereof, be exenpt from an applicable pollution control standard.

1-703. The Admi nistrator shall advise the President, through the
Director of the Ofice of Managenent and Budget, whether he
agrees or disagrees with a recommendation for exenption and his
reasons therefore.

1-704. The Director of the Ofice of Managenent and Budget mnust
advise the President within sixty days of receipt of the
Adm ni strator's views.

1-8. GENERAL PROVI SI ONS

1-801. The head of each Executive agency that is responsible for
the construction or operation of Federal facilities outside the
United States shall ensure that such construction or operation
conplies with the environnental pollution control standards of
general applicability in the host country or jurisdiction.

1-802. Nothing in this Order shall create any right or benefit,
substantive or procedural, enforceable at |aw by a party agai nst
the United States, its agencies, its officers, or any person.

1- 803. Executive Oder No. 11752 of Decenber 17, 1973, is
r evoked.
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Appendi x F
An Overview of Ot her Consistency Review Mechani sns:
A. NEPA

The National Environnmental Policy Act (NEPA), [42 U S.C. 4321 et
seq], was signed into |aw on January 1, 1970. The Act

establi shes national environnmental policy and goals for the
protection, maintenance, and enhancenent of the environnent and
it provides a process for inplenenting these goals within federal
agencies. The NEPA process is intended to provide a framework to
make environnmental information avail able before decisions are
made.

Federal agencies nust prepare an Environnmental Assessnent (EA)
and/or an Environnmental |npact Statenent (EI'S) for all major
actions significantly affecting the environnent. Upwards of
50,000 EAs are prepared each year to eval uate potenti al
environnental inpacts and to determ ne the need for preparation
of EISs. In contrast, only several hundred ElISs are prepared
each year, for projects viewed as having the potential for
significant environnmental inpact.

NEPA applies only to federal actions; direct federal actions,
financi al assistance, |licences, and permts. Federal agencies
are required to integrate the NEPA process into their planning
managenent at the earliest possible time. The NEPA process
ensures an analysis of direct, indirect and cunul ative i npacts;
an anal ysis of reasonable alternatives; and public involvenent in
the evaluation. Gants awarded under Section 319 are not subject
to NEPA according to Section 511 (c)(1) of the C ean Water Act:
“...no action of the Adm nistrator taken pursuant to this Act
shall be deened a major Federal action significantly affecting
the quality of the human environnent within the nmeaning of the
Nat i onal Environnental Policy Act of 1969 (83 Stat. 852).”
However, activities that receive 319 fundig may be subject to
NEPA for other reasons (e.g., they are part of a project that is
receiving funding fromother Federal agencies).

Wi | e NEPA requires Federal agencies “to respond” to comrents
received during the public participation process and to explain

t he Federal agency’s response, EO 12372 requires Federal agencies
“make efforts to accomodate” State concerns. Accordingly, the
requi renents i ncunbent on Federal agencies under the two
processes are simlar, but not identical. Therefore, whenever
possi bl e, the EO 12372 process should be used as a vehicle for a
State’s review of NEPA docunents to affect the “accommodate or



expl ain” provisions of EO 12372.

When a State | ead NPS agency use EO 12372 process for review of
NEPA docunents it should specify in its section 319(b)(2)(F) Iist
t hose Federal prograns whose EAs/ElISs (whether programmtic or
project-specific) it would like to review. The |ead NPS agency
shoul d al so submt this list toits State cl earinghouse to ensure
that appropriate EISs are routed to the | ead NPS agency for
revi ew and comment.

The | ead NPS agency nay also notify each |isted Federal agency of
its desire to receive requests for scoping comments and to review
El Ss subm tted under that agency's prograns. The | ead NPS agency
may also identify those types of projects for which it would |ike
to receive EAs and ot her environnental docunentation such as

Fi ndi ngs of No Significant |npact (FONSI).

In preparing its review of the draft EIS, the | ead NPS agency
shoul d eval uate the adequacy of the draft EIS, identify the
severity of the NPS inpacts, and determ ne any potential NPS
i npacts that have not been identified in the docunent.

B. Federal Agency Environnental Program Pl anni ng Process
FEDPLA

Aut hority for the FEDPLAN process (previously referred to as the
A- 106 process) originated in OMB G rcular A-106. Authority for
the process now rests conpletely in EO 12088 (See Appendi x E)

whi ch is nmuch broader in scope than the previous OVMB circul ar.
The primary objective of FEDPLAN is to provide a nmechani smfor
characterizing environnental activities, establishing priorities,
and identifying the resources needed to sustain conpliance with
envi ronnment al requirenents.

The primary authority for the FEDPLAN process is based on
Executive Order 12088 “Federal Conpliance with Pollution Control
St andards” (Cctober 13, 1978) and CWA Section 313. Requirenents
for environnental planning, budgeting and reporting are al so
found in Executive Order 12856 “Federal Conpliance with Right-
t o- Know Laws and Pol | uti on Prevention Requirenents” and OVB
Crcular A-11. Executive Oder 12088 states the foll ow ng:

1-501. The Head of each Executive agency shall ensure that
sufficient funds for

conpliance with applicable pollution control standards are
requested in the agency

budget .



1-502. The head of each Executive agency shall ensure that
funds appropriated and

apportioned for the prevention, control and abatenent of
envi ronnmental pollution are not

used for any other purposes unless permtted by | aw and
specifically approved by the

O fice of Managenent and Budget.

1-601. \WWenever the Adm nistrator or the appropriate State,
interstate, or |ocal agency

notifies an Executive agency that it is in violation of an
appl i cabl e pollution control

standard (see Section 1-102 of this Order), the Executive
agency shall pronptly consult

with the notifying agency and provide for its approval a
pl an to achi eve and maintain

conpliance with the applicable pollution control standard.
This plan shall include any

i npl ementati on schedule for comng into conpliance as soon
as practicabl e.

FEDPLAN requi res Federal agencies to identify facilities,

i ncludi ng | ands and ot her property, which are not in conpliance
wth Federal, State and |ocal pollution abatenent standards, and
to

provide a five-year pollution abatenment control plan which
i ncl udes annual cost estimates for bringing facilities into
conpl i ance.

EPA may work with States to help identify applications of the
FEDPLAN process to identify and correct NPS problens. For
exanpl e, sone of EPA's Regional Ofices provide to their States

i n January of each year copies of Federal agencies’ annual
FEDPLAN subm ssions for review and comment. States which are not
routinely receiving FEDPLAN reports for review may request them
fromthe EPA Regional Federal Facilities Coordinator.

States should include existing or potential NPS problens rel ated
to Federal facilities and lands in their section 319 Annual

Report, in Managenment Program updates and to the Regional Ofice
of the Federal agency responsible for the project. Reviews

conducted through the EO 12372 and NEPA processes may al so revea
to the State upcom ng projects which would be well-suited to the
devel opnent of a five-year pollution control plan under FEDPLAN.

C. Section 313 of the dean Water Act: Federal Facilities
Pol | uti on Control




Section 313. (a) Each departnent, agency, or instrunmentality of

t he executive, legislative, and judicial branches of the Federal
Governnment (1) having jurisdiction over any property or facility,
or (2) engaged in any activity resulting, or which may result, in
t he di scharge or runoff of pollutants, and each officer, agent,

or enpl oyee thereof in the performance of his official duties,
shal |l be subject to , and conply with, all Federal, State,
interstate, and |l ocal requirenents, adm nistrative authority, and
process and sanctions respecting the control and abatenent of
water pollution in the same manner, and to the sane extent as any
nongover nnental entity including the paynent of reasonable
service charges. The preceding sentence shall apply (A to any
requi renent whet her substantive or procedural (including any
record keeping or reporting requirenment, any requirenent
respecting permts and any other requirenent whatsoever), (B) to
the exercise of any Federal, State, or local admnistrative
authority, and (C) to any process and sanction, whether enforced
in Federal, State, or local courts or in any other manner. This
subsection shall apply notw thstandi ng any i mmunity of such
agenci es, offices, agents, or enployees under any |aw or rule.

Section 313 requires Federal agencies that (1) have jurisdiction
over any property or facility, or (2) engage in any activity that
results or may result in the discharge or runoff of pollutants,
to conply with all Federal, State and |ocal requirenments with
regard to water pollution control in the sane nmanner and to the
same extent as any nongovernnental entity. Federal agencies
that are not in conpliance with any such requirenment should
follow the process outlined in Executive O der 12088 (Appendix E)
and FEDPLAN (above).

D. Coastal Zone Management Act

The Coastal Zone Management Act (CZMA), section 307 (16 U.S.C. § 1456), requires
Federal agencies, applicants for federal licenses or permits, and state agencies and local
governments applying for federal financial assistance, to conduct their activities consistent
with federally approved state coastal management programs (CMPs). The CZMA Federd
consistency requirement appliesto federa actions, regardiess of location, that are reasonably
likely to affect any land or water use or natural resource of a state’s coastal zone. National
Oceanic and Atmospheric Administration (NOAA) regulations detail the CZMA consistency
process (15 C.F.R. part 930). In addition, State CMP agencies have established procedures to
review such federal actions. The lead NPS agency and the State CMP agency may wish to
coordinate their respective consistency reviews of projects and applications affecting both the
NPS and the CZM A Management Programs.

The key to successful CZMA consistency reviews is early notification and coordination
between Federal agencies, applicants, and State CMP agencies. Coordination and
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cooperation is also improved when Federal agencies and State CMP agencies agree on
consistency procedures for specific activities. The successful use of consistency by Statesis
also due, in large part, to the regular and consistent use of consistency. Examples (taken from
the Office of Ocean and Coastal Resource Management, National Oceanic and Atmospheric
Administration, U.S. Department of Commerce, Federal Consistency Workbook) include:

Cdlifornia: Californiais one of the coastal states that iswell known for its use of consistency.
Cdifornia has asserted consistency to address the impact of Area Contingency Plans and
Vessel Response Plans required by the Oil Pollution Act of 1990. California also used
consistency to ensure that the closure and re-use of alarge military base addressed coastal
protection and recreation policies. California has also used consistency to address the impacts
from commercia spaceflights on beach access, ocean acoustical experiments on marine
mammals, artificial reef construction on existing habitat and ecology, €tc.

Massachusetts: Massachusetts has used consistency to make significant changesin alarge
ocean dump-site designation by EPA, and a sewer outfall located in the neighboring State of
New Hampshire that would impact M assachusetts beaches. M assachusetts also used
consistency to great success when the General Services Administration (GSA) proposed to
acquire property along the Boston waterfront for a new federal courthouse. As aresult of the
consistency process, GSA and the State Coastal Management Program negotiated a
redesigned courthouse with a host of public amenities and the courthouse now has
tremendous public and State support. Massachusetts and the Corps of Engineers have also
developed a programmatic general permit (PGP) to reduce the regulatory burden on projects
of minimal environmental impact. Projectsthat are eligible for a PGP are not generally
required to complete a consistency review.

E. Section 320 - National Estuary Proqgrans

Also relevant to coastal States is the National Estuary
Program established in section 320 of the CWA, as anended.
This section provides for review of Federal financial

assi stance prograns and Federal devel opnent projects using EO
12372 procedures to ascertain Federal consistency (under a
Federal consistency provision alnost identical to that
contained in Section 319) with estuarine managenent plans
devel oped under section 320 of the CWA

The Managenent Conferences designated by each State according
to Section 320 are required under Purposes 5 and 7 to conduct
a consistency review as part of their managenent plan.
Purpose five states, “The purposes of any nanagenent
conference convened with respect to an estuary under this
subsection shall be to...5)devel op plans for the coordi nated
i npl enentation of the plan by the States as well as Federal
and | ocal agencies participating in the conference..[and] 7)
review all Federal financial assistance prograns and Federal
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devel opnent projects in accordance with the requirenents of
Executive Order 12372, as in effect on Septenber 17, 1983, to
det er m ne whet her such assi stance program or project would be
consistent with and further the purposes and objectives of the
pl an prepared under this section.” Mnagenent plans submtted
to EPA for approval nust include a Purpose 7 consistency

revi ew.

EPA has devel oped gui dance to NEP managenent conferences on
fulfilling the requirenents of Purpose 7 to conduct a

consi stency review of Federal progranms. The gui dance

i ndi cates that Managenent Conferences need to do a one-tine
review of projects for consistency with the managenent of
projects for consistency with the managenent plan, as well as
to conduct an on-going review of potential projects once the
managenent plan is inplemented. The gui dance suggests that
NEPs use existing review nechani sns to acconplish Purpose 7,
such as State clearinghouse and coastal zone consi stency

revi ew processes, not to establish a new process. Any

i nconsi stenci es between proposed federal projects and NEP
managenent plans woul d be resolved in accordance with the
process used, i.e., State clearinghouse has its own nechani sm

F. Section 303(d) of the Cean Water Act: Total Mxinmum Daily
Loads

A total maximumdaily load (TMDL) is a tool for inplenenting
State water quality standards and is based on the relationship
bet ween pol lution sources and in-streamwater quality
conditions. The TMDL establishes the all owabl e | oadi ngs or

ot her quantifiable paraneters for a waterbody and thus
establishes the basis for States to establish water quality-
based controls for both point and nonpoi nt sources. These
controls should provide the pollution reduction necessary for
a wat erbody to neet water quality standards.

Section 303(d) of the Clean Water Act and 40 CFR Part 130
establish the TMDL process to provide for nore stringent water
qual i ty-based controls when technol ogy-based controls for
poi nt sources are inadequate to achieve State water quality
standards. The TMDL process affords a broad opportunity for
States to work with all affected parties in the watershed,

i ncl udi ng Federal agencies, to develop technically sound and

| egal | y defensi bl e decisions for

attaining and maintaining water quality standards. Further,
once devel oped, the TMDL provides a road map for inplenenting



bot h the point and nonpoint source controls that will achieve
wat er quality standards.

G Section 401 Certification

Section 401. (a)(1) Any applicant for a Federal |icense or
permt to conduct any activity including, but not limted to,
the construction or operation of facilities, which may result
in any discharge into the navigable waters, shall provide the
licensing or permtting agency a certification fromthe State
in which the discharge originates or will originate, or, if
appropriate, fromthe interstate water pollution control
agency having jurisdiction over the navigable waters at the
poi nt where the discharge originates or will originate, that
any such discharge will conply with the applicabl e provisions
of sections 301, 302, 303, 306, and 307 of this Act. In the
case of any such activity for which there is not an applicable
effluent limtation or other limtation under sections 301(b)
and 302, and there is not an applicable standard under
sections 306 and 307, the State shall so certify, except that
any such certification shall not be deened to satisfy section
511(c) of this Act. Such State or interstate agency shal
establish procedures for public notice in the case of al
applications for certification by it and, to the extent it
deens appropriate, procedures for public hearings in
connection wth specific applications. 1In any case where a
State or interstate agency has no authority to give such a
certification, such certification shall be fromthe

Adm nistrator. |If the State, interstate agency, or

Adm ni strator, as the case may be, fails or refuses to act on
a request for certification, within a reasonabl e period of
time (which shall not exceed one year) after receipt of such
request, the certification requirenents of this subsection
shall be waived with respect to such Federal application. No
license or permt shall be granted until the certification
required by this section has been obtained or has been wai ved
as provided in the preceding sentence. No |icense or permt
shall be granted if certification has been denied by the
State, interstate agency, or the Admnistrator, as the case
may be.

Section 401 provides that any applicant for a federal |icense
or permt to conduct any activity which may result in a

di scharge into navigable waters nust provide the |icensing or
permtting agency a State certification that the discharge
will conmply with State water quality standards. The State may
wai ve, condition, or deny its certification. The extent to
which this certification authority applies to nonpoi nt source



di scharges is currently being considered by the federal
courts.



Appendi x G
Provision in State Managenment Prograns
Used for Consistency Reviews

Wom ng NPS Managenent Program
Chapter 1V
Federal Facilities Coordination

The Water Quality D vision does not consider Federal
facilities, agencies, or lands to be any different from
other facilities or |andowners in terns of conpliance with
Wom ng Water Quality Rules and Regul ations. The
Environnental Quality Act and the rules do not contain
exenptions for federal facilities. The Clean Water Act,
Executive Order 12088 and the EPA Federal Facilities
Compliance Strategy clearly require Federal agencies and
facilities to conply with all federal, State, and | oca
pol lution control | aws.

The C ean Water Act also requires states to identify
federal financial assistance prograns and devel opnent
projects for which the state will review individual
assi stance applications or devel opnent projects for their
effect on water quality...Coordination for review of these
activities is carried out by the Governor’s State Pl anning
Coordinator’s (SPC) Ofice. The SPC Ofice is responsible
for operating and nmai ntaining the Wom ng C eari nghouse
Revi ew Process, which replaces the Ofice of Managenent and
Budget A-95 Process.

The Water Quality Division attenpts to review all
Envi ronnental | npact Statenents, Environnmental Assessnents,
Scopi ng Statenents, Resource Managenent Pl ans, Forest Pl ans
and ot her environnental docunents of potential water quality
i npacts. Federal agencies submt these docunents to the SPC
Ofice for distribution to the appropriate state agenci es.
Comrents are submtted through the SPC Ofice, and reflect
the inpact of the proposed activity on each state agency’s
mandat ed program The Governor’s position on the proposal
is devel oped as a result of the overall needs of the state,
benefits/detrinents to the state, and i ssues and concerns
rai sed through the technical review by each state agency.



Appendi x H
The N ne Key Elenents of a State NPS Managenent Program
(Established in the Nonpoint Source Program and G ants
Gui dance)

In May 1996, EPA published the National NPS Program and
Grants Quidance. This guidance, published in cooperation
wth the States and formally endorsed by the Associ ation of
State and Interstate Water Pollution Control Adm nistrators,
call ed upon States to review their NPS prograns and to
upgrade them as necessary to neet the follow ng nine key

el ements of effective State NPS prograns:

1) The State progranms contains explicit short- and |ong-term
goal s, objectives and strategies to protect surface and
ground wat er.

2) The State strengthens its working partnerships and

col l aboration with appropriate State, interstate, Tribal,
regional, and local entities (including conservation
districts), private sector groups, citizens groups, and
Feder al agenci es.

3) The State uses a bal anced approach that enphasizes both
St at e- wi de nonpoi nt source prograns and on-the-ground
managenent of individual watersheds where waters are

i npai red or threatened.

4) The State program (a) abates known water quality
impairments resulting from nonpoint source pollution and (b)
prevents significant threats to water quality from present
and future activities.

5) The State programidentifies waters and their watersheds
i npai red or threatened by nonpoint source pollution and
identifies inportant uninpaired waters that are threatened
or otherwise at risk. Further, the State establishes a
process to progressively address these identified waters by
conducting nore detail ed wat ershed assessnents and

devel opi ng wat ershed i npl enmentati on plans, and then by

i npl enenting the pl ans.

6) The State reviews, upgrades, and inplenments all program
conponents required by section 319(b) of the C ean Water
Act, and establishes flexible, targeted, iterative
approaches to achi eve and mai ntain beneficial uses of water
as expeditiously as practicable. The State prograns

i ncl ude:



A mx of water quality-based and/or technol ogy-based
prograns designed to achieve and maintain beneficial uses of
wat er; and

A m x of regulatory, non-regulatory, financial and
techni cal assistance as needed to achieve and nmaintain
beneficial uses of water as expeditiously as practicable.

7) The State identifies Federal lands and activities which
are not managed consistently with State nonpoint source
program objectives. Where appropriate, the State seeks EPA
assistance to help resolve issues.

8) The State manages and i nplenents its nonpoint source
programefficiently and effectively, including necessary
financi al managenent.

9) The State periodically reviews and evaluates its nonpoi nt
sour ce nmanagenent program using environnmental and functiona
measures of success, and revises its nonpoint source
assessnment and its managenent program at | east every five
years.






